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Key Employment Considerations
for Your Startup Company
Issues range from compensation 
concerns to intellectual property
By Ellen Rosen Rogoff
With Julia Rafferty, Editor 

As you move forward with your new business venture, there are several employment
issues that you should consider regarding the structure of your company and your
staff. While you may view your company as a “small startup,” various tax regulations
and employment laws are applicable as soon as you hire your first employee. Here
are some practical tips for you to consider:

Determine the best business entity for your venture
There are several corporate vehicles available for a startup business — including a
corporation, a limited liability corporation, limited liability partnership or a partnership.
Each has certain advantages, particularly with respect to equity, compensation
arrangements, tax issues and potential liability.

Develop an appropriate employment 
structure for your employees
While you don’t need an elaborate organization chart, you do need to have some
basic job descriptions and an understanding of the compensation arrangements 
for each employee you hire. An important determination, particularly in technology
companies, relates to which employees are “exempt” from overtime requirements
and which employees are “nonexempt.” Both the federal Fair Labor Standards Act
and the related Pennsylvania and New Jersey wage laws rely on a variety of criteria
to determine whether an employee is exempt — and the analysis goes well beyond
the amount of salary being paid. Since wage-and-overtime disputes are one of the
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fastest-growing areas of employment disputes, it is important for you to categorize
your employees properly.

Understand employment at will
In the early startup phase, you may want to have all employees (other than a few
key people) as employees at will. This means that the company — or the employee
— can terminate the employment relationship for any reason (other than a discrimi-
natory reason) or no reason at all, and with or without notice. An employment at will
relationship clearly defines certain employment obligations and it can limit potential
liability — including claims for severance. However, if you want your employees to
be “at will,” you need to document the arrangement accordingly.

Document compensation arrangements
Many startups involve deferred compensation, stock options, base pay with
bonuses or even ownership in the new venture. Employee benefits (health insur-
ance, paid vacations, etc.) also should be considered — and agreed upon by both
the company and the employee. Whatever the arrangement, it should be docu-
mented clearly and at the start of the employment relationship.

Consider the company’s human resources and payroll needs
Hiring and maintaining even a handful of employees requires significant management
time and administration: job applications; offer letters; I-9 forms and background
checks; payroll and tax forms; and administration of vacation and health benefits.
And, once the company reaches “year two,” there are performance evaluations and
potential salary adjustments to consider. This is one area where legal advice to
help you develop appropriate forms and procedures up front can save you time and
help limit potential liability. If your company needs additional HR help going forward,
but you don’t have the need (or the budget) for a full-time HR manager, there are
several agencies that can provide competent part-time managers for a small company.

Protect the company’s intellectual property
It is imperative to protect the creative product or idea at the heart of your startup
company. There are several ways to handle this issue, but all involve written agree-
ments. Depending upon the type of company and the employee’s position, it may
be appropriate to have employees sign confidentiality agreements; non-competition
agreements (often called restrictive covenants) that prohibit key employees from
working for competitors for a certain period of time; or non-solicitation agreements
(to protect a departing employee from soliciting your customers, clients or other
employees). The laws in each state vary, but generally the agreement must be 
reasonably limited in time and scope, be necessary to protect the company’s legiti-
mate business interests, and still permit the former employee to earn a reasonable
living in the same geographic area. Generally, the best protection for a company is
to have these agreements signed contemporaneously with the employee’s start of
employment.

Implement appropriate workplace policies
A startup company does not need a 50-page handbook. But there are certain policies
that every company needs to provide guidance to your employees and help protect
the company in case of an employee claim. Although many federal discrimination
laws apply only to companies with at least 15 employees, the Pennsylvania Human
Relations Act (which covers discrimination and harassment in employment) is 
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applicable once you have four employees — and the similar Philadelphia Fair 
Practices Ordinance covers employers with even one employee. Implementing
Equal Employment Opportunity, Anti-Discrimination and Anti-Harassment policies
provides employees with clear statements of acceptable (and unacceptable) 
behavior, defines procedures for any complaints and is important to the defense 
of any claim.

Whether your startup remains a small business or becomes a large company one
day, it is prudent to build a solid foundation from the very beginning. Careful attention
to these key employment considerations will help you build the team of employees
you need to position your startup for success. 
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